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APPENDIX A 
This appendix is designed to capsulize our comments regarding various 
principles reflected in S. 1272 and to cross-reference pertinent parts 
of our report.  The underlining, insertions (noted by brackets) and 
deletions which appear in S. 1272 have been supplied by us for the 
purpose of illustrating our comments.i

93rd Congress 
1st Session 
S. 1272 
_______________________________________________________________ 
 
IN THE SENATE OF THE UNITED STATES 
March 19, 1973 
Referred to the Committee on the Judiciary 
Passed the Senate July 9, 1973 
_______________________________________________________________ 
A BILL 
To provide procedures for calling constitutional conventions for 

proposing amendments to the Constitution of the United States, on 

application of the legislatures of two-thirds of the States, pursuant 

to article V of the Constitution. 

 
Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, that this Act may be cited as the “Federal Constitutional 
Convention Procedures Act”. 
 

APPLICATIONS FOR CONSTITUTIONAL CONVENTION 
SEC. 2.ii  The legislature of a State, in making application to the Congress for a 
constitutional convention under article V of the Constitution of the United States on and 
after the enactment of this Act, shall adopt a resolution pursuant to this Act stating, in 
substance, that the legislature requests the calling of a convention for the purpose of 
proposing one or more amendments to the Constitution of the United States and stating 
the nature of the amendment or amendments to be proposed. 

APPLICATION PROCEDURE 
 
SEC. 3. (a)iii For the purpose of adopting or rescinding a resolution 

pursuant to section 2 and section 5, the State legislature shall follow 

the rules of procedure that govern the enactment of a statute by that 

legislature, but without the need for approval of the legislature’s 

action by the governor of the State. 



(b)iv Questions concerning the adoption of a State resolution 

cognizable under this Act shall be [determined] determinable by the 

Congress of the United States and its decisions thereon shall be 

binding on all others, including State and Federal courts.

TRANSMITTAL OF APPLICATIONS 
 
SEC. 4 (a) Within thirty days after the adoption by the legislature of 

a State of a resolution to apply for the calling of a constitutional 

convention, the secretary of sate of the State, or if there be no such 

officer, the person who is charged by the State law with such function, 

shall transmit to the Congress of the United States two copies of the 

application, one addressed to the President of the Senate, and one to 

the Speaker of the House of Representatives. 

 
(b) Each copy of the application so made by any State shall contain  

 
(1) the title of the resolution; 
 
[ (2)v to the extent practicable a list of all state applications in 

effect on the date of adoption whose subject or subjects are 

substantially the same as the subject or subjects set forth in the 

application;]

[3] 
(2) the exact text of the resolution signed by the presiding officer of 

each house of the State legislature; and 

[4] 
(3) The date on which the legislature adopted the resolution; and shall be accompanied 

by a certificate of the secretary of state of the State, or such other person as is charged 
by the State law with such function, certifying that the application accurately sets 
forth the text of the resolution. 

 
[ (c)vi Upon receipt, an application shall be deemed valid and in compliance with article 
V of the Constitution and this Act, unless both Houses of Congress prior to the expiration 
of 60 days of continuous session of Congress following the receipt of such application 
shall by concurrent resolution determine the application is invalid, either in whole or in 



part.  Failure of Congress to act within the specified period is a determination subject to 
review under section 16 of this Act.  Such resolution shall set forth with particularity the 
ground or grounds for any such determination.  The 60-day period referred to herein shall 
be computed in accordance with section 11(b) (2) of this Act.] 
[d]vii

(e) Within ten days after receipt of a copy of any such application, the President of the 
Senate and Speaker of the House of Representatives shall report to the House of which he 
is the presiding officer, identifying the State making application, the subject of the 
application, and the number of States then having made application on such subject. 
[Within the 60-day period provided for in Section 4(c),] the President of the Senate and 
Speaker of the House of Representatives shall jointly cause copies of such application to 
be sent to the presiding officer of each house of the legislature of every other State and to 
each Member of the Senate and House of Representatives of the Congress of the United 
States, [provided, however, that an application declared invalid shall not be so 
transmitted.] 

EFFECTIVE PERIOD OF APPLICATION 
SEC. 5 (a)viii An application submitted to the Congress by a State, unless sooner 
rescinded by the State legislature shall remain effective for seven calendar years after the 
date it is received by the Congress, except that whenever within a period of seven 
calendar years two-thirds or more of the several States have each submitted an 
application calling for a constitutional convention on the same subject all such 
applications shall remain in effect until the Congress has taken action on a concurrent 
resolution pursuant to section 6, calling for a constitutional convention. 
(b)ix A State may rescind its application calling for a constitutional convention by 
adopting and transmitting to the Congress a resolution of rescission in conformity with 
the procedure specified in sections 3 and 4, except that no such rescission shall be 
effective as to any valid application made for a constitutional convention upon any 
subject after the date on which two-thirds or more of the State legislatures have valid 
applications pending before the Congress seeking amendments on the same subjects. 
(c)x Questions concerning the recession of a State’s application shall be determined by 
the Congress of the United States and its decisions shall be binding on all others 
including State and Federal Courts. 

CALLING OF A CONSTITUTIONAL CONVENTION 
 

SEC. 6. (a)xi It shall be the duty of the Secretary of the Senate and 

the Clerk of the House of Representatives to maintain a record of all 

applications received by the President of the Senate and Speaker of the 

House of Representatives from States for the calling of a 

constitutional convention upon each subject. Whenever applications made 

by two-thirds or more of the States with respect to the same subject 

have been received, the Secretary and the Clerk shall so report in 

writing to the officer to whom those applications were transmitted, and 



such officer thereupon shall announce on the floor of the House of 

which he is an officer the substance of such report. It shall be the 

duty of such House to determine that there are in effect valid 

applications made by two-thirds of the States with respect to the same 

subject.  If either House of the Congress determines, upon 

consideration of any such report or of a concurrent resolution agreed 

to by the other House of the Congress, that there are in effect valid 

applications made by two-thirds or more of the States for the calling 

of a constitutional convention upon the same subject, it shall be the 

duty of that House to agree to a concurrent resolution calling for the 

convening of a Federal constitutional convention upon that subject.  

Each such concurrent resolution shall (1) designate the place and time 

of meeting of the convention, and (2) set forth the nature of the 

amendment or amendments for the consideration of which the convention 

is called.  A copy of each such concurrent resolution agreed to by both 

Houses of the Congress shall be transmitted forthwith to the Governor 

and to the presiding officer of each house of the legislature of each 

State. 

 
(b) The convention shall be convened not later than one year after adoption of the 

resolution. 
 

DELEGATES 
 

SEC. 7. (a)xii A convention called under this Act shall be composed of as 

many delegates from each State as it is entitled to Senators and 

Representatives in Congress. In each State two delegates shall be 

elected at large and one delegate shall be elected from each 

congressional district in the manner provided by State law. Any vacancy 

occurring in a State delegation shall be filled by appointment of the 

Governor of each state. 



 
(b) The secretary of state of each State, or, if there be no such 

officer, the person charged by State law to perform such function shall 

certify to the Vice President of the United States the name of each 

delegate elected or appointed by the Governor pursuant to this section. 

 
(c) Delegates shall in all cases, except treason, felony, and breach of 

the peace, be privileged from arrest during their attendance at a 

session of the convention, and in going to and returning from the same 

and for any speech or debate in the convention they shall not be 

questioned in any other place. 

 
(d) Each delegate shall receive compensation for each day of service and shall be 

compensated for traveling and related expenses. Provision shall be made therefor in 
the concurrent resolution calling the convention. The convention shall fix the 
compensation of employees of the convention. 

 
CONVENING THE CONVENTION 

 
SEC. 8. (a) The Vice President of the United States shall convene the 

constitutional convention.  He shall administer the oath of office of 

the delegates to the convention and shall preside until the delegates 

elect a presiding officer who shall preside thereafter.  Before taking 

his seat each delegate shall subscribe to an oath by which he shall be 

committed during the conduct of the convention to refrain from 

proposing or casting his vote in favor of any proposed amendment to the 

Constitution of the United States relating to any subject which is not 

named or described in the concurrent resolution of the Congress by 

which the convention was called.  Upon the election of permanent 

officers of the convention, the names of such officers shall be 

transmitted to the President of the Senate and the Speaker of the House 

of Representatives by the elected presiding officer of the convention.  

Further proceedings of the convention shall be conducted in accordance 



with such rules, not inconsistent with this Act, as the convention may 

adopt. 

 
(b) There is hereby authorized to be appropriated such sums as may be 

necessary for the payment of the expenses of the convention.  

 
(c) The Administrator of General Services shall provide such facilities, and the Congress 
and each executive department and agency shall provide such information and assistance, 
as the convention may require, upon written request made by the elected presiding officer 
of the convention. 

PROCEDURES OF THE CONVENTION 
 

SEC. 9. (a)xiii In voting on any question before the convention, 

including the proposal of amendments, each delegate shall have one 

vote. 

 
(b) The convention shall keep a daily verbatim record of its 

proceedings and publish the same. The vote of the delegates on any 

question shall be entered on the record. 

 
(c) The convention shall terminate its proceedings within one year 

after the date of its first meeting unless the period is extended by 

the Congress by concurrent resolution.  

 
(d) Within thirty days after the termination of the proceedings of the convention, the 

presiding officer shall transmit to the Archivist of the United States all records of 
official proceedings of the convention. 

 
PROPOSAL OF AMENDMENTS 

SEC. 10. (a)xiv Except as provided in subsection (b) of this section, a convention called 
under this Act may propose amendments to the Constitution by a vote of two-thirds of the 
total number of delegates to the convention. 
(b)xv No convention called under this Act may propose any amendment or amendments of 
a nature different from that stated in the concurrent resolution calling the convention.  
Questions arising under this subsection shall be determined solely by the Congress of the 
United States and its decisions shall be binding on all others, including State and Federal 
courts. 
 



APPROVAL BY THE CONGRESS AND TRANSMITTAL TO THE STATES FOR 
RATIFICATION 

 
SEC. 11. (a) The presiding officer of the convention shall, within thirty days after the 
termination of its proceedings, submit to the Congress the exact text of any amendment 
or amendments agreed upon by the convention. 
(b) (1)xvi Whenever a constitutional convention called under this Act has 

transmitted to the Congress a proposed amendment to the Constitution, 

the President of the Senate and the Speaker of the House of 

Representatives, acting jointly, shall transmit such amendment to the 

Administrator of General Services upon the expiration of the first 

period of ninety days of continuous session of the Congress following 

the date of receipt of such amendment unless within that period both 

Houses of the Congress have agreed to (a) a concurrent resolution 

directing the earlier transmission of such amendment to the 

Administrator of General Services and specifying in accordance with 

article V of the Constitution the manner in which such amendment shall 

be ratified, or (B)xvii a concurrent resolution stating that the Congress 

disapproves the submission of such proposed amendment to the States 

because such proposed amendment relates to or includes a subject which 

differs from or was not included among the subjects named or described 

in the concurrent resolution of the Congress by which the convention 

was called, or because the procedures followed by the convention in 

proposing the amendment were not in substantial conformity with the 

provisions of this Act.  No measure agreed to by the Congress which 

expresses disapproval of any such proposed amendment for any other 

reason, or without a statement of any reason, shall relieve the 

President of the Senate and the Speaker of the House of Representatives 

of the obligations imposed upon them by the first sentence of this 

paragraph. 

 



(2) For the purposes of paragraph (1) of this subsection, (A) the 

continuity of a session of the Congress shall be broken only by an 

adjournment of the Congress sine die, and (B) the days on which either 

House is not in session because of an adjournment of more than three 

days to a day certain shall be excluded in the computation of the 

period of ninety days. 

 
(c) Upon receipt of any such proposed amendment to the Constitution, the Administrator 
shall transmit forthwith to each of the several States a duly certified copy thereof, a copy 
of any concurrent resolution agreed to by both Houses of the Congress which prescribes 
the time within which and the manner in which such amendment shall be ratified, and a 
copy of this Act. 

RATIFICATION OF PROPOSED AMENDMENTS 
 
SEC. 12. (a) Any amendment proposed by the convention and submitted to the States in 
accordance with the provisions of this Act shall be valid for all intents and purposes as 
part of the Constitution of the United States when duly ratified by three-fourths of the 
States in the manner and within the time specified. 
 
(b)xviii Acts of ratification shall be by convention or by State 

legislative action as the Congress may direct or as specified in 

subsection (c) of this section. For the purpose of ratifying proposed 

amendments transmitted to the States pursuant to this Act the State 

legislatures shall adopt their own rules of procedure.  Any State 

action ratifying a proposed amendment to the Constitution shall be 

valid without the assent of the Governor of the State. 

 

(c)Except as otherwise prescribed by concurrent resolution of the 

Congress, any proposed amendment to the Constitution shall become valid 

when ratified by the legislatures of three-fourths of the several 

States within seven years from the date of the submission thereof to 

the States, or within such other period of time as may be prescribed by 

such proposed amendment. 

 



(d) The secretary of state of the State, or if there be no such officer, the person who is 
charged by State law with such function, shall transmit a certified copy of the State action 
ratifying any proposed amendment to the Administrator of General Services. 

RECISSION OF RATIFICATIONS 
 

SEC. 13.(a)xix Any State may rescind its ratification of a proposed 

amendment by the same processes by which it ratified the proposed 

amendment, except that no State may rescind when there are existing 

valid ratifications of such amendments by three-fourths of the States. 

 

(b) Any State may ratify a proposed amendment even though it previously may have 
rejected the same proposal. 

 
(c)xx Questions concerning State ratification or rejection of amendments proposed to the 
Constitution of the United States, shall be determined solely by the Congress of the 
United States and its decisions shall be binding on all others, including State and Federal 
courts. 
 

PROCLAMATION OF CONSTITUTIONAL AMENDMENTS 
SEC. 14. The Administrator of General Services, when three-fourths of the several States 
have ratified a proposed amendment to the Constitution of the United States, shall issue a 
proclamation that the amendment is a part of the Constitution of the United States. 

 
EFFECTIVE DATE OF AMENDMENTS 

 
SEC. 15. An amendment proposed to the Constitution of the United States shall be 
effective from the date specified therein or, if no date is specified, then on the date on 
which the last State necessary to constitute three-fourths of the States of the United 
States, as provided for in article V, has ratified the same. 
 

JUDICIAL REVIEW 
[SEC. 16. (a)xxi Determinations and findings made by Congress pursuant to the Act shall 
be binding and final unless clearly erroneous.  Any person aggrieved by any such 
determination or finding or by any failure of Congress to make a determination or finding 
within the periods provided in this Act may bring an action in a district court of the 
United States in accordance with 28 U.S.C.  1331 and 28 U.S.C.  2201 without regard 
to the amount in controversy. The action may be brought against the Secretary of the 
Senate and the Clerk of the House of Representatives or, where appropriate, the 
Administrator of General Services, and such other parties as may be necessary to afford 
the relief sought. The district courts of the United States shall have exclusive jurisdiction 
of any proceedings instituted pursuant to this Act, and such proceedings shall be heard 
and determined by three judges in accordance with 28 U.S.C.  2284. Any appeal shall be 
to the Supreme Court.] 



[ (b)xxii Every claim arising under this Act shall be barred unless suit is filed thereon 
within sixty days after such claim first arises.] 
 



 
                                                 
i Our views as to the desirability of legislation implementing the 
convention method of initiating amendments appear at pages Error! 
Bookmark not defined. to Error! Bookmark not defined.. 
ii Sec. 2 Our views as to the limitability of a convention are set forth 
at pages Error! Bookmark not defined. to Error! Bookmark not defined.. 

The phrase “nature of the amendment or amendments” is unclear and 
differs from the phraseology contained in Sections 4, 5, 6, 8, 10 and 
11. Our discussion of this item appears at pages Error! Bookmark not 
defined.,Error! Bookmark not defined.,Error! Bookmark not defined. and 
Error! Bookmark not defined.. 
iii Sec.3(a) For the reasons set forth at pages Error! Bookmark not 
defined. to Error! Bookmark not defined., we believe that a state 
governor should have no part in the process by which a state 
legislature applies for a convention. This section is unclear as to 
whether a state may on its own initiative assign a role to the 
governor. The phraseology concerning the governor also is different 
from that employed in Section 12(b) with respect to ratification. 
Additionally, the requirement that state statutory procedures “shall” 
apply to applications differs from the terminology of Section 12(b) as 
well as raises questions under Hawke v. Smith, No. 1, 253 U.S. 221 
(1920), and Leser v. Garnett, 258 U.S. 130 (1922). See Trombetta v. 
Florida, 393 F. Supp. 575 (D. Fla. 1973). 
iv (b) As discussed at pages Error! Bookmark not defined. to Error! 
Bookmark not defined., the Committee believes that limited judicial 
review is necessary and desirable and has specifically so provided in a 
new proposed Section 16. The introduction of such review requires the 
deletion of the language regarding the binding nature of congressional 
determinations. The “clearly erroneous” standard suggested in our 
proposed Section 16 acknowledges the appropriateness of initial 
congressional determinations in this area but withdraws the finality of 
such decisions. 
v (2) New. Inasmuch as each legislature receives a copy of all valid 
applications pursuant to Section 4(d) [4(c) in S.1272], preparation of 
the list would be a simple task. In doing so, the state would be able 
to express the purpose of its application in relation to those already 
received, thereby assisting Congress in rendering its determination 
pursuant to Section 6(a) as to whether the requisite number of 
applications have been received on “the same subject.” 
vi (c) New. The adoption of judicial review requires that courts be able 
to define the accrual of grievances with particularity.  S.1272 leaves 
uncertain the status of an application or rescission absent specific 
congressional action. Our proposed new Section 4(c) limits the period 
of uncertainty to 60 days. If Congress does not act upon a state 
transmittal within that period, it is deemed valid. The period for 
judicial review thus begins to run no later than 60 days after receipt 
of the application. 
 The possibility of a Senate filibuster blocking rejection of a 
patently defective application, thus causing the application to be 
deemed valid under Section 4(c), is offset by the fact that an action 
would lie under Section 16(a) for declaratory relief. Section 4(c) 
expressly notes that such a failure to act is subject to review under 
Section 16. State legislators as well as members of Congress would 
appear to qualify as “aggrieved” parties. See Coleman v. Miller, 307 
U.S. 433 (1939). 



                                                                                                                                                 
Section 4(c) thus results in an early determination of the 

application’s procedural aspects. Only the question of the similarity 
of an application’s subject to the subject of other applications is 
reserved for later determination by Congress. 
vii (d) Same as present Section 4(c) of S.1272 except for the suggested 
insertions, which are designed to reflect the introduction of judicial 
review.  The requirement for transmittal of applications to state 
legislatures is limited to valid applications. 
viii (a) For the reasons set forth at pages Error! Bookmark not defined. 
to Error! Bookmark not defined., the Committee agrees that some time 
limitation is necessary and desirable but takes no position on the 
exact time, except believes that four or seven years would be 
reasonable and that a congressional determination as to either should 
be accepted. 
 The Committee’s views as to the use of the “same subject” test 
appear at pages Error! Bookmark not defined.,Error! Bookmark not 
defined.,Error! Bookmark not defined. and Error! Bookmark not defined.. 
ix (b) We believe that it is desirable to have a rule such as that 
contained in this section permitting the withdrawal of an application. 
See our discussion of this point at pages Error! Bookmark not defined. 
to Error! Bookmark not defined.. 

As for the requirement respecting the procedures to be followed, 
see our comments to Section 3(a). 
x (c) See our comments to Section 3(b). 
xi With regard to “the nature of the amendment or amendments” 
phraseology, see our comments to Section 2. 
 The concurrent resolution calling the convention may also have to 
deal with such questions as to when the election of delegates will take 
place. 

The position that the President has no place in the calling 
process is discussed at pages Error! Bookmark not defined. to Error! 
Bookmark not defined.. 
xii The Committee believes that the principle of one person, one vote 
applies and that Section 7(a) violates that principle. The Committee is 
of the view that an apportionment plan which allotted to each state a 
number of delegates equal to its representation in the House of 
Representatives should be an acceptable compliance with those 
standards. This subject is discussed at pages Error! Bookmark not 
defined. to Error! Bookmark not defined.. 
 The persons entitled to vote for delegates could be more clearly 
stated to include all persons entitled to vote for members of the House 
of Representatives. The manner of nominating persons for delegate 
election might, as provided by S.1272, best be left to each state. 

The question of the eligibility of members of Congress to be 
delegates is discussed at page Error! Bookmark not defined.. 
xiii The Committee agrees with the principle that each delegate have one 
vote. 
xiv (a) The Committee believes that Congress should not impose a vote 
requirement on a convention. It views as unwise and of questionable 
validity any attempt to regulate the internal procedures of a 
convention. It also notes that the vote requirement in S.1272 based on 
the total number of delegates is more stringent than that required for 
amendments proposed by Congress. See pages Error! Bookmark not defined. 
to Error! Bookmark not defined. of this report. 



                                                                                                                                                 
xv (b) See our comments to Section 2 with regard to the underlining and 
our comments to Section 3(b) as for the deletions. 
xvi (b) The position that the President has no place in this process is 
discussed at pages Error! Bookmark not defined. to Error! Bookmark not 
defined.. 
xvii As for the language “relates to or includes a subject” in (B), see 
our comments to Section 2. 
xviii (b) It is not clear whether this section would accept any special 
limitation adopted by a state with respect to ratification, other than 
the assent of the governor or any other body. See our comments to 
Section 3(a). 

The exclusion of the governor from the process, with which we 
agree, is discussed at pages Error! Bookmark not defined. to Error! 
Bookmark not defined.. 
xix (a)-(b) As discussed at pages Error! Bookmark not defined. to Error! 
Bookmark not defined., the Committee agrees with the principle 
permitting a state to rescind a ratification or rejection vote. 
xx (c) See our comments to Section 3(b). 
xxi New. The purpose of our proposed Section 16 is to provide limited 
judicial review of controversies arising under S.1272. The procedural 
framework of the bill sets forth clear standards for adjudication of 
many of the potential controversies, and to this extent judicial 
interpretation of the act does not differ from the normal role of the 
courts. Moreover, determinations such as the similarity of applications 
or the conformity of proposed amendments to the scope of the convention 
call are no more difficult than, say, interpretation of the general 
language of the antitrust laws or the securities acts. The fact that 
these questions occur in a constitutional context does not diminish the 
skill of the Bench to interpret and develop the law in light of the 
factual situations of a given controversy. 

Selection of a three-judge district court as the initial forum 
for controversies acknowledges that many controversies may be 
essentially state questions. For example, Congress might reject an 
application because of a defect in the composition of the state 
legislature.  Cf., Petuskey v. Rampton, 307 F. Supp. 231, 235 (D. Utah 
1969), aff’d. 431 F. 2d 378 (10th Cir. 1970), cert. denied, 401 U.S. 
913. In this instance, it seems preferable to provide that the district 
court, schooled in state matters, make the initial review.  Appeal from 
three-judge courts would lie in the United States Supreme Court. 
xxii New. This subsection would establish a short limitation period.  
Since the introduction of judicial review should not be allowed to 
delay the amending process unduly, any claim must be raised promptly. 
The limitations period combined with expedited judicial procedures is 
designed to result in early presentation and resolution of any dispute. 
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