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Introduction

The Balanced Budget Amendment Task Force 
(“BBATF”) claims that 27 states have adopted res-
olutions which can be aggregated toward the 34 
needed in order to trigger Congress’s duty to call 
a convention of the states.  In making this claim, the 
BBATF ignores that the 27 resolutions are diverse 
and, in many cases, irreconcilable with one another.  
As a result, Congress will not aggregate all 27 reso-
lutions together for purposes of considering whether 
the states have made an application under Article 
V for a convention to propose a balanced budget 
amendment.  The purpose of this paper is to explain 
this situation in further detail and to demonstrate oth-
er approaches toward an Article V convention which 
do not suffer from the same defi ciency.  

Quick Review of Article V

Article V of the U.S. Constitution establishes two 
methods of amendment.  The fi rst provides for 
Congress to initiate the process by proposing an 
amendment for the states to consider.  The second 
allows for the states to initiate the process by making 
application to Congress to call a convention of the 

states for the purpose of proposing and considering 
amendments.  In either case, any proposed amend-
ment must be ratifi ed by ¾ of the states in order to 
take legal effect.  All 27 amendments to the Con-
stitution were induced by Congress through the fi rst 
method.  Although there has never been a conven-
tion of the states called by Congress as a result of 
a successful effort by the states to induce a consti-
tutional amendment, there is currently a substantial 
and growing interest among the states in just that 
prospect.  Article V states in pertinent part as follows:

The Congress, whenever two thirds of both 
houses shall deem it necessary, shall propose 
amendments to this Constitution, or, on the 
application of the legislatures of two thirds 
of the several states, shall call a convention 
for proposing amendments, which, in either 
case, shall be valid to all intents and purpos-
es, as part of this Constitution, when ratifi ed 
by the legislatures of three fourths of the sev-
eral states, or by conventions in three fourths 
thereof, as the one or the other mode of ratifi -
cation may be proposed by the Congress… 

(emphasis added).

The Aggregation Problem

In light of this recent interest and the fact that there 
is no direct experience to call upon in the event one 
or more such efforts succeed, the manner in which 
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they will have all asked for exactly the same con-
vention, under the same terms.

The BBATF Aggregation Problem

In contrast, the Balanced Budget Amendment Task 
Force (BBATF) seeks to take advantage of a hodge-
podge of existing applying resolutions adopted 
by various states and dating back to 1976 seeking 
a balanced budget or a limited spending amend-
ment.4  The BBATF wants to aggregate some 27 
varying resolutions to constitute an application for 
the purpose of calling a convention to consider and 
propose a balanced budget or limited spending 
amendment.  The 27 resolutions the BBATF seeks 
to aggregate are attached in the appendix.  The 
supposed advantage of the BBATF approach exists 
in the notion that there are already 27 resolutions 
and thus, only 7 more are said to be needed to 
achieve the two thirds threshold required to trigger 
Congress’s call of the convention.  What the advo-
cates of this approach ignore is that the applying 
resolutions are distinct, many of them seeking by 
their express terms conventions which are mutually 
exclusive of one another.  As a result, they cannot 
be aggregated together in order to constitute “the 
application.”

Unlike the Compact for America and the Conven-
tion of States projects, there was no persistent effort 
to make the resolutions identical or even consistent 
with one another.  Only in the past few years has 
the BBATF encouraged newly participating states to 
adopt consistent resolutions.  Accordingly, some of 
the resolutions vary substantially.  This diversity raises 
a crucial question that should not be overlooked by 
anyone who seriously hopes to champion the cause 
of any state induced amendment.  Pursuant to Article 
V, it is “the application” which triggers Congress’s 
constitutional obligation to call the convention. “The 
Congress...on the application of the legislatures of 
two thirds of the several states, shall call a conven-
tion for proposing amendments.”  It is, therefore, 
Congress which must determine whether “the appli-
cation” has been made, thus triggering its duty to 
call the convention.5  In order to determine whether 

the states would make “application” and Congress’s 
role in “calling a convention” bears scrutiny.  In 
order to meet the two thirds requirement to call a 
convention, 34 states must join in “the application.”  
There are currently at least three distinct efforts 
underway to consolidate states in an effort to reach 
the two thirds required for the call of a convention.  
All three are working toward an application which 
would seek a limited, rather than general, conven-
tion.  In other words, to one degree or another, all 
three of these efforts seek to limit the scope of the 
ultimate convention by virtue of the applications the 
states would make.¹
 
Convention of States Approach

The Convention of States project seeks a broad, but 
still limited convention, “limited to proposing amend-
ments to the Constitution of the United States that im-
pose fi scal restraints on the federal government, limit 
the power and jurisdiction of the federal govern-
ment, and limit the terms of offi ce for its offi cials and 
for members of Congress.”²  Hence, the Convention 
of States application would limit the convention to 
addressing fi scal restraints, limiting federal power 
and imposing term limits.  Though broad, the text of 
the application would exclude for the convention’s 
consideration any amendment which does not fi t 
within those broad parameters. 

Compact for America Approach

The Compact for America project seeks the most 
narrow convention conceivable; one limited to the 
consideration and proposal of a specifi c, pre-draft-
ed balanced budget and taxing amendment which 
would not be subject to revision or amendment by 
the convention.³  Both the Compact for America and 
the Convention of States are attempting to consoli-
date a suffi cient number of states to call the limited 
conventions they seek by having participating state 
legislatures adopt a pre-drafted resolution which is 
identical in all important aspects from one state to 
the next.  If either achieves a suffi cient number of res-
olutions, there will be no question as to whether the 
states have collectively made “application” because 
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the convention Delaware requested.  If two states 
submit resolutions to Congress seeking conventions 
to consider amendments for different purposes, or 
even with different criteria for addressing the same 
subject matter, they cannot be aggregated together 
in order to achieve the 34 state threshold.

The reason is fundamental to the Constitution’s 
structure and the federalism it so carefully institutes.  
Article V allows both the central government and 
the state governments a method of initiating amend-
ments.  The method we are discussing is the method 
designed for the states, exercising their sovereignty 
jointly, to initiate amendments.  Congress may not 
disregard the express terms of the applying reso-
lutions in order to cobble together a false “appli-
cation” of 34 states in order to call a convention.  
Were Congress permitted to disregard the specifi c 
terms and conditions the states expressed in their 
applying resolutions, the method intended by the 
founders to be under the control of the states acting 
in true concert would become in actuality a tool of 
Congress to call a convention it would otherwise 
have no power to call.  The practical result of such 
a scenario would be the states rendered wary of 
exercising their authority to induce an amendment 
in the future for fear that Congress might choose 
again to improperly aggregate distinct resolutions.  
Hence, the unintended consequence of Congress’s 
aggregation of irreconcilable resolutions would be 
a weakening of state sovereignty generally and their 
ability to induce Article V amendments more specif-
ically.  

Almost all of the resolutions the BBATF wants to 
aggregate contain specifi c language to limit the re-
quest for a convention to the subject matter as stated 
in the particular resolution.  Included are provisos 
limiting the request for a convention to the “sole and 
exclusive purpose” (3 states), the “specifi c and ex-
clusive purpose” (13 states), the “exclusive purpose” 
(1 state), and “a convention limited to proposing an 
amendment…” (7 states).  Two other states have ad-
opted resolutions with no specifi c limiting language 
but which request a convention for consideration of 
a specifi c predrafted amendment the text of which 

two thirds of the states have made “the application,” 
Congress must analyze the various applying reso-
lutions to determine if they collectively in fact make 
“application” for the same convention to consider 
the same subject matter.

As constitutional scholar, Robert G. Natelson, has 
stated, “there is a risk that confl icting conditions 
among state applications otherwise covering the 
same subject may prevent Congress from aggregat-
ing them toward the two-thirds threshold.”6  Further, 
even where states have sought a convention on 
the same subject matter, the question of aggrega-
tion is made more diffi cult if the language of their 
respective resolutions is fundamentally inconsistent 
with one another.7  Where applications seem to 
address the same subject, but some are inherently 
inconsistent with others, Natelson opines that “both 
contract principles and common sense dictate that 
applications with fundamentally inconsistent terms 
should not be aggregated together.”8  Accordingly, 
it is no answer to say that two-thirds of the states 
have made such an application by virtue of the sole 
fact that they have each sent Congress a resolution 
seeking any convention on any subject matter.  The 
resolutions must each seek essentially the same con-
vention in order that 34 of them can be deemed to 
have made a single, unifi ed application on behalf of 
all the involved states.  Moreover, they must not be 
inconsistent or mutually exclusive of each other.

For example, in its applying resolution, Delaware 
asked Congress “to call a convention for the pro-
posing of the following amendment…’The costs of 
operating the Federal Government shall not exceed 
its income during any fi scal year, except in the 
event of declared war.’” Congress cannot count this 
application as one of the two thirds necessary to 
constitute an application of at least 34 states for any 
purpose other than the consideration of Delaware’s 
specifi cally identifi ed amendment.  This resolution 
cannot be aggregated with a resolution for a con-
vention to consider and adopt an unspecifi ed, as yet 
undrafted balanced budget amendment because 
any deviation from Delaware’s specifi ed amendment 
language would result in a convention different than 
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the various application resolutions in order to thwart 
aggregation and thus, justify refusal to call a con-
vention. It is important to note that there are other 
arguments that can be made against aggregation 
based upon somewhat less obvious distinctions and 
contradictions in the language of the various resolu-
tions.  My intention is to present only the most obvi-
ous distinctions and incongruities in order to demon-
strate the ease with which Congress will be able to 
justify its refusal to aggregate.  

Finally, it is not my purpose to ascertain the correct 
or best legal argument concerning the aggregation 
issues presented.  Rather, my goal is merely to pres-
ent the most obvious arguments Congress might be 

expected to make in order 
to avoid aggregation.  That 
such arguments might ulti-
mately be judicially deter-
mined to be wrong does 
not detract from the ultimate 
point – that Congress’s role 
in determining aggrega-

tion poses a substantial obstacle to the BBATF effort 
given the diversity among the 27 resolutions in play.  
The delay associated with litigation over any of Con-
gress’s aggregation decisions constitutes a substan-
tial obstacle to the timely calling of a convention.  

The Mutual Exclusivity Problems of the 9 Ap-
plication Types of the BBATF

To aid in analysis, it is helpful to categorize the sim-
ilar applying resolutions.  I have grouped them into 
9 groups or “Types.”9  Below, I describe each Type, 
identify which states have adopted resolutions with 
respect to each Type, and offer the most obvious 
arguments for why they are or are not capable of 
being aggregated with one another. 

Type 1; Iowa (1979), Missouri (1983), New Hamp-
shire (2012).  The resolutions of Iowa and Missouri 
call for a convention “for the specifi c and exclusive 
purpose of proposing an amendment…to require 
a balanced federal budget and to make certain 
exceptions with respect thereto.”  New Hampshire’s 

is included in the resolution.  In all, 26 of the 27 
resolutions include language which overtly limits the 
request for a convention to the purpose as stated in 
the resolution.  Nine of those 26 states go even fur-
ther to ensure that any convention called is limited to 
the subject matter of their respective resolutions.  For 
example, fi ve states (Iowa, Missouri, New Hamp-
shire, Alaska and Colorado) included provisions 
that their respective resolutions are “null and void,” 
“rescinded,” or of no “force or effect” in the event 
the convention is not limited to the “specifi c” and/or 
“exclusive” purpose stated in their resolutions.  An-
other (Nevada) conditions its request on Congress 
establishing restrictions on the convention “limiting 
the subject matter of the convention called…to the 
subject matter of this reso-
lution.”  Two states (Ohio 
and Utah) limit the authority 
of their delegates to the 
convention to debate and 
vote only on a proposed 
amendment as described in 
its resolution.  Finally, one 
state (North Carolina) provides that its resolution 
is “rescinded in the event that the convention is not 
limited to the subject matter of this application.”

In short, nearly all of the states that have adopted 
resolutions the BBATF wishes to aggregate into an 
application have included language which limits 
their request to a convention to consider only an 
amendment as they have described in their respec-
tive resolutions.  To the extent that these states have 
described the amendments differently and in a 
mutually exclusive way, they cannot be aggregated 
for purposes of constituting an “application” for a 
convention.

Because Congress will presumably be seeking to 
avoid calling a convention for purposes of limiting 
its power to borrow and spend, it is likely that Con-
gress will seize upon every cogent argument not to 
aggregate resolutions for purposes of constituting 
“the application.”  In the remainder of this paper, I 
will demonstrate the most obvious arguments Con-
gress might use to leverage the distinctive nature of 

The unintended consequence of 
Congress’s aggregation of
irreconcilable resolutions 

would be a weakening of state
sovereignty.
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consider an amendment requiring that “the total of 
all federal appropriations…not exceed the total of 
all federal revenue for that fi scal year.”  Accord-
ingly, Type 3 calls for an amendment that disallows 
defi cit spending in fact, not merely as a matter of 
budgeting and planning.  Where amendments 
falling within Types 1 and 2 would only require the 
forward looking estimates of expenses not exceed 
estimates of revenues, Type 3 would require that 
actual expenses not exceed actual revenue.  Further, 
though one would assume Congress and the Presi-
dent would normally produce a balanced budget in 
working to accomplish the Type 3 ultimate objective 
of not spending more than actually taken in, they 
would not strictly speaking, be required to do so.  

Because of the limiting 
language in Type 3 to 
the effect that the reso-
lution is “for the specifi c 
and exclusive purpose” 
of proposing an amend-
ment that would require 
actual appropriations 

not to exceed actual revenues, it cannot be made to 
fi t the parameters of Types 1 and 2 and cannot be 
aggregated with them, for purposes of constituting 
an “application.”

Type 4; Kansas (1979), Indiana (1979), Nevada 
(1980) Alaska (1982). These resolutions call for a 
convention for the “sole and exclusive purpose,” 
the “specifi c and exclusive purpose,” or call for a 
convention “limited to proposing” an amendment 
which would require that, “in the absence of a na-
tional emergency” the total of all appropriations for 
any fi scal year not exceed the total of all estimated 
federal revenues for that year.  Type 4 is a hybrid 
of sorts, requiring that the “total of all (actual) ap-
propriations…not exceed the total of all estimated 
federal revenues.”  These resolutions cannot be ag-
gregated with Types 1 and 2 which require only that 
estimated expenses not exceed estimated revenues.  
Nor can Type 4 be aggregated with Type 3 which 
requires that actual revenues not exceed actual 
expenses.

resolution calls for a convention “for the specifi c and 
exclusive purpose of proposing an amendment…re-
quiring, with certain exceptions, that for each fi scal 
year the president of the United States submit and 
the Congress of the United States adopt a balanced 
budget.”  Though they employ different language, 
all three call for a balanced budget with “certain 
exceptions” presumably left to convention delegates 
to determine. 

Type 2; North Carolina (1979).  This resolution 
calls for a convention “for the exclusive purpose of 
proposing an amendment…to require a balanced 
Federal budget in the absence of a national emer-
gency.”

Type 2 calls for a bal-
anced budget in the 
absence of a national 
emergency.  Because the 
Type 1 resolution con-
templates the convention 
delegates making “cer-
tain exceptions” to any proposed amendment, the 
Type 1 states clearly anticipate that the convention 
delegates will not be limited in considering these 
exceptions.  Because Type 2 would require a bal-
anced budget in any event other than a national 
emergency, it cannot be aggregated with Type 1 as 
it would prevent delegates from considering such 
other “certain exceptions.” 

Type 3; Alabama (2011).  This resolution calls for a 
convention “for the specifi c and exclusive purpose 
of proposing an amendment…requiring that, in the 
absence of a national emergency (as determined by 
the positive vote of such members of each house of 
Congress as the amendment shall require), the total 
of all federal appropriations made by Congress for 
any fi scal year not exceed the total of all federal 
revenue for that fi scal year.”  

Types 1 and 2 call for an amendment requiring a 
balanced budget.  By defi nition, budgets are for-
ward looking estimates with respect to both revenues 
and expenditures.  Type 3 seeks a convention to 

The delay associated with
litigation over any of Congress’s

aggregation decisions
constitutes a substantial

obstacle.
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dictory to the other provisions of Type 5 requesting a 
convention on the limited terms expressed therein.  If 
so, Congress should be expected to err on the side 
of the limitation rather than the aggregation provi-
sion.11

Type 6; Georgia (2014).  Georgia’s resolution is the 
least limited of all the resolutions.  It simply calls for 
a convention and “recommends that the conven-
tion be limited to consideration and proposal of an 
amendment requiring that in the absence of a na-
tional emergency the total of all federal appropria-
tions made by Congress for any fi scal year may not 
exceed the total of all estimated federal revenues 
for that fi scal year.”  Because there is no express 
limitation to the convention stated, only a recom-

mendation, Congress could 
aggregate Georgia’s reso-
lution with any other Type 
if is so desired.  However, 
it is most clearly capable of 
being aggregated with Type 

4 because the scope of the convention Georgia’s 
resolution “recommends” mirrors the Type 4 resolu-
tions.

Type 7; Arkansas (1979), Nebraska (1979), New 
Mexico (1979), Pennsylvania (1979), Texas (1979).  
These resolutions are identical to Type 4 insofar as 
they call for a convention “for the specifi c and exclu-
sive purpose of proposing an amendment…requiring 
in the absence of a national emergency that the total 
of all federal appropriations made by the Congress 
for any fi scal year may not exceed the total of all 
estimated federal revenue for that fi scal year.”  The 
distinction is that Type 7 applications fi rst propose 
that Congress prepare and submit to the states such 
an amendment and make the request for a limited 
convention only in the alternative.  Congress, seek-
ing any plausible excuse to avoid aggregation, may 
take the position that because Congress could still 
prepare and submit a balanced budget amendment 
to the states at any time, these states’ alternative 
requests for a convention are not ripe.  In the event 
Congress cedes this argument and aggregates Type 
7 with Type 4, the result would be 9 resolutions 

Type 5; Ohio (2013), Florida (2014), Louisiana 
(2014), Michigan (2014), Tennessee (2014), South 
Dakota (2015), North Dakota (2015), Utah (2015).  
These resolutions call for a convention limited to the 
same general description as Type 4 with the added 
provision, “together with any related and appropri-
ate fi scal restraints.”10 

Accordingly, Type 5 contemplates that the conven-
tion delegates will have authority to propose and 
consider unspecifi ed fi scal restraints, presumably 
at the discretion of the delegates to the convention.  
Type 4 resolutions do not contain this provision.  
Thus, Type 5 resolutions authorize the convention to 
do more than the Type 4 resolutions would permit.  
They, therefore, cannot be aggregated.  Moreover, 
Type 5 resolutions cannot 
be aggregated with Types 1 
through 3 for all of the same 
reasons that Type 4 could 
not. 

Each of the Type 5 resolutions contain a provision 
directing that it should be considered as covering the 
same subject matter, and aggregated with “out-
standing balanced budget applications” previously 
adopted by other states.  The states expressly iden-
tifi ed in this regard by one or more of the Type 5 
applying resolutions are: Alabama, Alaska, Arkan-
sas, Colorado, Delaware, Florida, Georgia, Indi-
ana, Iowa, Kansas, Louisiana, Maryland, Michigan, 
Mississippi, Missouri, Nebraska, Nevada, New 
Hampshire, New Mexico, North Carolina, Ohio, 
Pennsylvania, South Dakota, Tennessee, and Texas.  
However, the Type 5 states cannot unilaterally over-
ride the specifi c language of the resolutions of other 
states to the extent those states adopted resolutions 
seeking a different “Type” of amendment.  Congress 
might interpret this provision to warrant disregarding 
the “together with any related and appropriate fi scal 
restraints” language in order to aggregate Type 5 
with Type 4 but a Congress presumably seeking to 
defeat the aggregation of 34 states would not likely 
be inclined to do so.  Congress is more likely to con-
clude that the statement expressing a desire to be 
aggregated with resolutions of other types is contra-

Congress should be expected 
to err on the side of the

limitation rather than the
aggregation provision.
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Delaware’s proposed amendment is as follows: “The 
costs of operating the Federal Government shall not 
exceed its income during any fi scal year, except in 
the event of declared war.”  This resolution is similar 
to Type 3 which requires that all actual appropria-
tions for any fi scal year not exceed the total of all 
actual revenue for that fi scal year, but Type 3 does 
not include the additional provision excepting its 
application in the event of declared war.  Type 3 
cannot, therefore, be aggregated with Delaware’s 
resolution.  It is also similar to Type 8 which prohibits 
defi cit spending, except that Type 8 has a broader 
exception, “except under conditions specifi ed in 
such amendment.”  As discussed earlier, Type 8’s 

exception contemplates the 
convention delegates making 
a determination as to what the 
“conditions specifi ed in such 
amendment” shall be.  Dela-
ware’s resolution cannot be 

aggregated with Type 8 because it would refuse the 
convention delegates this authority to consider con-
ditions when the amendment would not apply.

Maryland’s proposed amendment is as follows: 
 

The total of all Federal appropria-
tions made by the Congress for any 
fi scal year may not exceed the total 
of the estimated Federal revenues for 
that fi scal year, excluding any rev-
enues derived from borrowing; and 
this prohibition extends to all Federal 
appropriations and all estimated 
Federal revenues, excluding any 
revenues derived from borrowing.  
The President in submitting budgetary 
requests and the Congress in enacting 
appropriation bills shall comply with 
this Article.  If the President proclaims 
a national emergency, suspending the 
requirement that the total of all Feder-
al appropriations not exceed the total 
estimated Federal revenues for a fi scal 
year, excluding any revenues derived 

aggregated.

Type 8; Colorado (1978).  This resolution calls for 
a convention “for the specifi c and exclusive pur-
pose of proposing an amendment…prohibiting 
defi cit spending except under conditions specifi ed 
in such amendment.”   Though it employs different 
language, Colorado’s resolution is very similar to 
Alabama’s Type 3 resolution because in applica-
tion, they both essentially prohibit spending more 
than actually taken in.  There is, however, a crucial 
difference.  Type 8 contemplates that the convention 
delegates have discretion to consider and adopt 
conditions pursuant to which the amendment would 
not apply.  In contrast, the Type 3 resolution con-
templates a single exception 
to when the amendment would 
apply; in the event of a “nation-
al emergency (as determined by 
the positive vote of such mem-
bers of each house of Congress 
as the amendment shall require).”  Type 3’s “na-
tional emergency” exception is far more restrictive 
than Type 8’s contemplation of delegates having 
the broad authority to adopt undefi ned “conditions” 
on the application of the amendment’s terms.  Thus, 
Type 8 and Type 3 cannot be aggregated.

Type 9; Delaware (1976), Maryland (1977), Mis-
sissippi (1979).  These resolutions call for a con-
vention for the purpose of proposing a specifi c, 
pre-drafted amendment.  The three applying reso-
lutions which fall into this category each specify a 
different amendment for consideration by the con-
vention.  Thus, they cannot be aggregated with each 
other, nor can they be aggregated with any of the 
other Types because none of the other Types require 
only the consideration of a pre-drafted amendment.  
However, it might be the case that one or more of 
Types 1 through 8 can be aggregated with one or 
more of the Type 9 resolutions if the pre-drafted 
amendment proposed does not run afoul of the more 
general language of the previously discussed Types.  
In order to make this determination, we’ll need to 
consider each of the pre-drafted Type 9 resolutions 
as compared to the Types discussed thus far.

Congress could seek any 
plausible excuse to avoid 

aggregation.



 8      COMPACT FOR AMERICA EDUCATIONAL FOUNDATION

ticle is ratifi ed, shall be repaid during 
the one-hundred-year period begin-
ning with the fi rst fi scal year which be-
gins after the date on which this article 
is ratifi ed.  The rate of repayment shall 
be such that one-tenth (1/10) of such 
debt shall be repaid during each ten-
year interval of such one-hundred-
year period.
Section 3.  In time of war or nation-
al emergency, as declared by the 
Congress, the application of Section 
1 or Section 2 of this article, or both 
such sections, may be suspended by 
a concurrent resolution which has 
passed the Senate and the House of 
Representatives by an affi rmative vote 
of three-fourths (3/4) of the autho-
rized membership of each such house.  
Such suspension shall not be effective 
past the two-year term of the Con-
gress which passes such resolution, 
and if war or an emergency continues 
to exist such suspension must be reen-
acted in the same manner as provided 
herein.
Section 4.  This article shall apply only 
with respect to fi scal years which be-
gin more than six (6) months after the 
date on which this article is ratifi ed.

Mississippi’s resolution calls for actual appropria-
tions not to exceed actual revenues.  It is, therefore, 
most similar to Type 3 and Type 8.  However, Type 
3 limits its focus to the “sole and exclusive” purpose 
of proposing an amendment requiring that, “in the 
absence of a national emergency,” total appro-
priations may not exceed total revenues.  Type 3 
does not expressly provide for an exception “in time 
of war.”  Because Type 3’s scope is limited by its 
terms to the “sole and exclusive” purpose stated, it 
is not capable of being aggregated with Mississip-
pi’s resolution.  Similarly, Type 8 limits its focus to 
“the specifi c and exclusive purpose” of prohibiting 
defi cit spending “except under conditions specifi ed 
in such amendment.  The Type 8 resolution contem-

from borrowing, and two-thirds of all 
Members elected to each House of 
the Congress so determined by Joint 
Resolution, the total of all Federal 
appropriations may exceed the total 
estimated Federal revenues for that 
fi scal year.

Maryland’s resolution is similar to Type 4 which calls 
for the consideration of an amendment which would 
require that in the absence of a national emergency, 
the total of all appropriations for any fi scal year not 
exceed the total of all estimated federal revenues 
for that year.  The only substantive difference is that 
Maryland’s resolution contains additional provi-
sions to (a) explicitly state that the President and 
Congress must comply and (b) proscribing how the 
question of whether a “national emergency” exists 
is to be determined.  These additional provisions do 
not run afoul of Type 4’s requirement that the con-
vention must be for the “sole and exclusive pur-
pose,” the “specifi c and exclusive purpose,” or that 
the convention be “limited to proposing” such an 
amendment.  Accordingly, Type 4 resolutions could 
be aggregated with Maryland’s for a convention 
to consider and propose Maryland’s pre-drafted 
amendment.  If Congress cedes the argument that 
Type 7 cannot be aggregated with Type 4 due to 
Type 7 making the request for a convention in the 
alternative to the request that Congress propose 
such an amendment, then Type 7 can also be ag-
gregated for the purpose of calling a convention to 
consider Maryland’s pre-drafted amendment.

Mississippi’s resolution states as follows:  

Section 1.  Except as provided in 
Section 3, the Congress shall make 
no appropriation for any fi scal year 
if the resulting total of appropriations 
for such fi scal year would exceed the 
total revenues of the United States for 
such fi scal year.
Section 2.  There shall be no increase 
in the national debt and such debt, as 
it exists on the date on which this ar-
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which have bought into the BBATF approach will be 
chagrined that they have participated in an effort 
which has led to a dead end.  Many individuals and 
national politicians who have lead the effort will 
likely be embarrassed that their efforts have failed to 
deliver the promised result.  Any effort to revive the 
project would require revisiting state legislatures in 
an attempt to obtain revised resolutions, political ef-
forts to persuade Congress to reconsider its position 
on aggregation, or litigation over the aggregation 
question.  None of these alternatives are attractive.  
All of them imply extensive delay.

Those interested in advancing the cause of a state 
induced amendment would be wise to focus their 
efforts on an approach that involves the adoption 
of identical applying resolutions from the participat-
ing states such as the Compact for America and the 
Convention of States.  Both of these efforts are em-
ploying an effective strategy to avoid any question 
as to whether the participating states’ resolutions are 
properly aggregated in order to constitute an “ap-
plication” for the limited convention they seek.  By 
creating an application which is truly a joint product 
of the states that participate acting in concert, rather 
than an awkwardly conjoined montage of distinct 
and often unrelated resolutions, both of these efforts 
eliminate an obvious obstacle which Congress could 
otherwise emplace to defeat the convention call.

# # #

Jeffrey A. Kimble is an attorney in private practice 
in West Virginia and is a member of Robinson & 
McElwee PLLC.  He completed a two year term as 
a member of the fi rm’s Board of Directors at the end 
of 2015.  While his practice focuses on commercial 
and corporate defense litigation and real property 
litigation including eminent domain, he commits sub-
stantial personal time to efforts in support of constitu-
tionalism, the rule of law and individual liberty.

plates that convention delegates will have discretion 
to consider and propose conditions under which 
the amendment will not apply.  Because Mississip-
pi’s resolution does not provide for the convention 
delegates to consider and propose such conditions, 
Type 8 is not capable of being aggregated with 
Mississippi’s resolution.  Furthermore, neither Type 3 
nor Type 8 would otherwise be capable of aggre-
gation with Mississippi’s resolution due to the fact 
that it includes a provision scheduling the payment 
of the existing debt which exceeds the “sole and 
exclusive” purpose of Type 3 and “the specifi c and 
exclusive purpose” of Type 8.

Conclusion: Differences Abound

In summation, all resolutions within a “Type” may 
be consolidated together, with the exception of the 
three resolutions in Type 9.  Because Georgia’s Type 
6 resolution only “recommends” a convention with 
a limited scope, it could be aggregated with any 
other resolution.  The only other Types which can 
clearly be aggregated with one another are Types 4 
and possibly 7 (depending upon whether Congress 
decides to rely on the argument that Type 7 resolu-
tions are not ripe for a convention call because it is 
still possible for Congress to propose an amendment 
fi rst).  If aggregated, Types 4 and 7 would result in 
an aggregation of 10 resolutions if Georgia’s Type 6 
is included as well.  These 10 resolutions could also 
be aggregated along with Maryland’s to call a con-
vention to consider Maryland’s pre-drafted amend-
ment.12  Again, I have only presented the most 
obvious distinctions and incongruities with respect 
to these resolutions and it should be expected that 
anyone attempting to defeat aggregation will argue 
for further divisions based upon other, less obvious 
differences and perhaps less compelling arguments. 

This analysis has far reaching implications for those 
advocating the BBATF approach.  In the event 
Congress takes the position outlined in this paper, 
many citizens will be greatly disappointed having 
been led to believe that a convention to consider 
and propose a balanced budget amendment was 
so close at hand.  Many of the state legislatures 
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states.html  
5. Natelson, supra, pp. 57-58.
6. Natelson, supra, p. 43.
7. Natelson, supra, p. 58.
8. Natelson, supra, p. 60.
9. The resolutions are provided, grouped by Type, 

in the Appendix.  
10.  Utah’s resolution differs from the others in that it 

requires that all actual expenses not exceed all 
estimated revenues for a “specifi c period” rather 
than for a “fi scal year.”  An argument could be 
made that Utah’s resolution therefor permits more 
fl exibility than the other Type 4 or 5 resolutions 
and should be a Type unto itself.  However, in 
keeping with the stated intention of offering only 
the most obvious distinctions and incongruities, I 
have included Utah’s among the Type 5 resolu-
tions).

11. Congress’s refusal to aggregate Type 5 with 
Type 4 for the consideration of a Type 4 amend-
ment is a position which seems obviously subject 
to legal challenge.  Again, the delay occasioned 
by such litigation is itself an obstacle to the timely 
calling of a convention under the BBATF ap-
proach.  

12. Because the BBATF has been advancing the 
Type 5 resolution in its recent efforts to sign on 
additional states, the BBATF advocates would 
likely prefer a convention based on a Type 5 
resolution rather than a convention focused  on 
Type 4.  They would obviously like to aggregate 
Type 5 and Type 4 if Congress will agree.  Oth-
erwise, BBATF advocates would likely use the 
eight Type 5 resolutions along with the Type 6 
resolution and wait for an additional  25 states 
to adopt a Type 5 resolution rather than seek 
aggregation of 33 Type 4 (and Type 7) resolu-
tions.  Though beyond the scope of this paper, 
the utilization of Type 5 resolutions to accomplish 
a convention raises many questions.  How would 
the amendment’s language prevent Congress 
from over estimating revenues in order to justify 
increased spending?  What will prevent Con-
gress and/or the President from declaring a con-
stant state of “national emergency” in order to 
circumvent the amendment’s requirements?  How 

Endnotes

1. It is argued by some that Article V does not 
permit states to apply for a “limited convention”.  
Those making this argument assert, among other 
things, that the strict text of Article V does not 
necessarily imply a right of the states to apply 
for anything less than a general convention 
constituted for the purpose of proposing any 
amendments the convention desires.  For pur-
poses of this paper, I will assume that the states 
are constitutionally entitled to make application 
for a limited convention for three reasons.  First, 
the arguments in favor of the constitutionality 
of a limiting application are more persuasive. 
See Michael B. Rappaport, The Constitution-
ality of a Limited Convention: An Originalist 
Analysis, 81 Const. Comm. 53 (2012), (http://
ssrn.com/abstract=2035638);  Michael Stern, 
Reopening the Constitutional Road to Reform: 
Toward a Safeguarded Article V Convention, 
78 Tenn. L. Rev. 765 (2011), (http://ssrn.com/
abstract=1904587); Natelson, Robert G., 
State Initiation of Constitutional Amendments:  
A Guide for Lawyers and Legislative Drafters 
(April 6, 2014), (http://constitution.i2i.org/
fi les/2014/11/Compendium-3.01.pdf).  Sec-
ond, all three of the most serious efforts to make 
application for a convention involve limited 
applications.  Finally, the point of this paper is 
to illustrate one potential problem with a limited 
application which can easily be avoided.  Were 
the limited application ultimately found to be 
unconstitutional, the primary point of this paper 
would be moot.

2. See, Convention of States “Application for a 
Convention of the States under Article V of the 
Constitution of the United States”; https://
d3n8a8pro7vhmx.cloudfront.net/conven-
tionofstates/pages/142/attachments/origi-
nal/1410009563/Application-for-a-Conven-
tion-of-States-v.5.pdf?1410009563  

3. See, Compact for America website; http://
www.compactforamerica.org/#!solution/c1fl q 

4. See, Balanced Budget Amendment Task Force 
website; http://www.bba4usa.org/bba-in-the-
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will the convention close all loopholes to ensure 
the intended result of the amendment is realized?
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